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The Kingdom of Tonga is currently in the process of undertaking reform of aspects of its constitutional system.  The task is not an easy one.  The general direction of change is clear enough – a shift from monarchical government towards a system in which the executive is responsible to a representative parliament.  Within this framework, difficult issues concern not only – 

· the precise nature and content of the changes, but also
· the speed, or rate, of change to be adhered to (for example, how important is it to have a timetable to work to?),

· the mechanisms by which change is to be effected (as by amending the Constitution, by statutory scheme or by relying on constitutional conventions – or a mixture of these),

· and also, most critically, the processes of public awareness-raising, education, consultation and participation in decision-making – all of which involve vested interest groups and members of the public at large. 

It should also be noted that the reform agenda is being pursued in a political climate where a wide range – even polarisation – of views exists, not only as to the desirable outcome of institutional change but also as to the type of society the people of Tonga want for themselves and their children.  Culture and tradition are as much – many would say, more – at stake in this agenda than politics.  The nature and depth of Tonga’s traditions of government, which are still strong today, are the key to understanding the unique character of the challenges facing reformers of the political system.

In this paper, we offer –

· a short synopsis of Tonga’s constitutional system prior to the recent introduction of certain changes,

· some insights into the relevant history, and the features which seem to distinguish Tonga’s experience,

· a brief note on the movement for political reform, and

· an account of the reform process which is under way.

Tonga’s constitutional system

A political chart of the Kingdom of Tonga’s system of government would show the Monarch at the apex, where the Tongan Crown has sat since 1845 when the Tongan archipelago was united under one hereditary ruler, styled King George Tupou I.  His direct descendant today is His Majesty King Siaosi (George) Tupou V, who, on the death of his father in 2006, ascended to the throne in accordance with constitutional rules of succession dating from Tonga’s first and only Constitution of 1875.
  It is said that the genius of Tupou I was his understanding of how the metropolitan powers 
 regarded the Pacific Islands.  While Island peoples around the region were being annexed or otherwise taken over, Tupou I successfully convinced the powers that Tonga had adopted a system of constitutional government under him which would preserve stability.

In order to control competing chiefly families, Tupou I created noble titles and recognised other special chiefs, all associated with landed estates – and thus an elite class of nobles was established which continues today to differentiate itself from the un-titled, called ‘commoners’.  The three foundations of Tongan society are summarised as – 

· the Monarch and Royal Family,

· the Noble title-holders (of whom there are 28, some holding more than one title), and

· Commoners.

However, the horizontal class structure is broken up by interconnecting vertical kinship relationships up and down the pyramid so that, for a significant proportion of Tongans, traditional social status is measured by distance from hereditary chiefly lines.

The Constitution drew upon British and Hawai’ian models to entrench the Monarchy and establish the three branches of government as Executive, Legislature and Judiciary.  Certain individual legal rights derived from the USA were incorporated, and the Tongan citizen gained a measure of recognition at the expense of the authority of nobles and lesser chiefs.  

Until very recent times, the Monarch has been advised and assisted predominantly by members of the nobility who have held most of the seats in Cabinet.  The Tongan Cabinet of Ministers with portfolio responsibilities 
 was created by the Constitution to carry out the work of Government and sit with the Monarch as the Privy Council.

The constitutional pre-eminence of the King as Head of Government as well as Head of State is preserved today by three factors.  One is the range and style of constitutional provisions which emphatically confer express authority on the Monarch. For example, the Monarch is empowered to appoint the Prime Minister and make ministerial and other key appointments, dissolve the Legislative Assembly, and to decide whether a Bill may become law.

The second factor, and probably for most Tongans the most important, is the exalted place occupied by the Monarch at the pinnacle of traditional society, where King or Queen, as the Hau (traditional leader) represent what is best and finest, protect the Tongan way of life, and provide that ultimate leadership that means, in effect, that his or her word is “law”.  

The third factor is the absence in Tonga of constitutional conventions that might be recognised as modifying the direct effect of those emphatic constitutional provisions referred to.  Most post-colonial Pacific Island monarchies have incorporated the conventions into the text to establish the Monarch’s status as ceremonial.  Their constitutions mean what they say.  The dilemma for Tonga is that, when its Constitution spells out the Monarch’s absolute authority, it, also, appears to mean what it says.  The development of conventions that would acknowledge, for example, the present Monarch’s declared intention to act on advice, would necessarily take some time.  

Turning to the Legislature, the Legislative Assembly comprises equal numbers of representatives of nobles and people (currently nine of each), together with all members of Cabinet (numbering 14 in total, who are deemed to sit in the House ‘as nobles’ whether they are or not). The people’s representatives are thus in a minority in class terms.  Parliament’s term is three years.  However, although the elected representatives must face the ballot box, there is no requirement that the Cabinet appointees be reviewed on a three-yearly basis.  It seems that the responsibilities of the 32 members of Parliament are divided between the accountability of elected members to their respective electorates and the loyalty of others to the Monarch. 

As to the Judiciary, its senior members have been expatriates on contract since early last century.  They have, by and large, maintained a high level of independence and impartiality that has helped to preserve respect for the Constitution, while applying common law principles and the provisions for individual rights. 

Distinguishing features

Tonga is distinguished from other independent states in an already diverse region by certain features of its constitutional history, as well as by the wording and impact of the Constitution itself.  Five short comments will identify crucial elements of Tonga’s experience, and also illustrate how Tonga appears to have been an exception to what was occurring elsewhere in the Pacific region during key periods in its history.

First, Tonga’s homogeneous society under firm centralised leadership survived the 19th century forces which had crushed other attempts at independent Polynesian monarchies in Hawai’i, Tahiti and Samoa.

Second, the architects of the new state selected elements from the legal cultures of Britain and Tonga and arrived at an early accommodation of the two.
  The distinctive stability of Tonga derives essentially from the ordering of Tongan society - as seen in the formation and preservation of key institutions. A durable combination had evolved of –

· the authoritative elements of Tongan chiefly law, and
· the command theory of English jurisprudence combined with the Christian notion of individual responsibility.
Third, general acceptance of centralised rule under the 1875 Constitution was reinforced from early in the 20th century through a comprehensive code of laws which conceded little to custom and left only limited space for English Common Law principles.  Research for the period up to the Second World War, which examined the work of the Legislative Assembly, the dissemination of laws through compulsory fono (or village and district meetings addressed by officials), and enforcement by the police and in the courts, showed that government’s laws penetrated through Tongan society, bringing every citizen, in one way or another, into contact with their authority.
  
The amalgam of legal cultures, which long ago produced the organisation of law and government we see today, has provided government with a powerful administrative system. As the original ingredients of the mix are not easily identified, most of the system is now regarded as legitimately ‘Tongan’.  Thus, the system is not readily assailable on those grounds of inconsistency with indigenous culture which are sometimes raised in Pacific states.  Massive change occurred over a century ago when a new order was constructed. Since then, the comparatively cautious development of legal and governmental institutions further distinguishes Tonga from the rest of the Pacific region.

Fourth, Tonga avoided colonization, and, although, for a period, was a ‘British protected state’, it was largely free of the humiliation and other downsides of colonial administration.  Unlike the experience of counterparts in neighbouring countries during the post-World War II period, Tongan political leaders and administrators were not trained for roles in the types of governmental systems which were being promoted during that time.

The significance of Tonga’s isolation from the experience of state creation through de-colonization should not be underestimated. Tongans today are being asked to consider adopting forms of government to which they have never been exposed, and of which they have, at best, second or third-hand knowledge. 

Fifthly and lastly, if, as seems likely, it will be necessary to amend the Constitution in order to introduce reforms, new values may have to be incorporated into an iconic document which has stood for generations.  It is true that it has been amended about 30 times, but except for a decision to reduce the size of the Assembly in 1914, and more recently to establish a Court of Appeal, there has been little change of constitutional significance since 1891.  The Constitution is easy to amend – indeed as easy as passing a statute, if the Assembly (in which the Monarch-appointed and noble-elected members have outnumbered the others) passes the law three times and the Monarch agrees. They have amended the Constitution about 30 times over the years.  Certain subject areas concerning succession to the throne, royalty and nobility are entrenched and may be changed only by the Monarch and the nobility.
 

Tongans today are undoubtedly proud of the Constitution’s historic role, and of course the courts reaffirm and rely on its legal role in their judgments. Proposals to amend it may be seen by some as disloyal to the Monarchy which granted it.  Accordingly, it may be important to ascertain what values the Constitution has stood for until today, and to consider how new objectives might be achieved within the document. 
   Perhaps changes should be kept to a minimum, and thus more acceptable. However, a longer term view may require ultimately a more thorough re-appraisal of the Constitution with the intention of giving appropriate expression to some of the more deeply held concerns and aspirations of today.     

Movement for political reform
Initial calls for change in Tonga were directed at bringing about greater accountability, rather than a demand for change.
  Eventually, a Human Rights and Democracy Movement was formed, which held a stimulating conference in 1992 and published papers widely, currently on-line. The theme was the consideration of alternatives to the Tongan system, and specific proposals began to appear after 1998. No political parties have been formed, but certain individuals assumed and remained the focus of activity.  The number and types of adherents diversified as candidates supporting the umbrella Pro-Democracy Movement were elected to the Legislative Assembly as People’s Representatives, where they have been effective in securing seats.  They won seven of the nine PR seats in the March 2005 election. In this year’s elections in April, five of those seven were returned.  This has been accomplished without clear agreement on specific reform objectives, but the frequency of elections (every three years) has contributed to a growing awareness on the part of the population at large of the importance of a reform agenda.  

 The reform story

Proposals for reform over the past decade have come from different quarters, leading to Government ‘road maps’ for change, and ultimately to the current schedule which calls for reform to be introduced in 2010 – and thus applicable to the next election in 2011.  Drafts of specific ideas have been presented from time to time by the Pro-Democracy Movement and interested individuals, but no single model has gained general support.
 

Initiative of the late King

 The first official step toward reform occurred after the March 2005 election, when His late Majesty King Taufa’ahau appointed to Cabinet two elected Nobles’ Representatives and two elected People’s Representatives in a move which surprised all concerned and brought into Cabinet Dr Feleti Sevele, a businessman with academic credentials and member of the Movement, who was eventually appointed Prime Minister in March 2006, the first ‘commoner’ to hold the post.
 

NCPR

Pressure on Government increased during 2005 and 2006 – with strikes and protest marches of a size not seen before in Tonga – concerning public service reforms and utility costs as well as political change.  A significant parliamentary initiative, supported eventually by the King and Cabinet, was the formation in October 2005 of a National Committee for Political Reform.  This Committee of political and community leaders (known as the NCPR) toured Tonga and overseas, inviting the 100,000 Tongans at home and the same number who comprise the diaspora abroad, to attend talanoa (listening meetings) and inform the Committee as to their views on the political system and on other matters they considered important.  The number of meetings and attendance at them was hugely impressive. The NCPR presented its report to His Majesty and the Assembly on schedule in September 2006.

Time will tell, but it seems that, as a public consultation technique within a constitutional reform framework, the NCPR was not as successful as its proponents would have liked.  It was clear that the Committee had found great uncertainty amongst people as to what political reform might or should involve – which was an important conclusion.  Perhaps as a consequence, the Committee made few specific recommendations, and those that were significant, such as those relating to the composition of the Assembly and the appointment of Cabinet Ministers were not supported by clear reasoning.  Certainly, the NCPR raised the general level of awareness that major issues were being considered by Government and the Assembly, but its methods lacked sufficient focus to gather people’s opinions on such issues.

As if in recognition of the difficulties facing the reform process, the NCPR proposed that a fresh committee should take matters forward under a timetable for consideration of reform extending into 2009.  Government and Pro-Democracy Representatives each indicated to the Assembly that they had in mind slight variations on the NCPR’s recommendation concerning membership of the Assembly.  On 19 October the Prime Minister addressed the Assembly setting out details for reform concerning the King, Cabinet and Assembly within a ‘roadmap’, and two days later proposed the appointment of a Tri-partite Committee to carry on as the NCPR had indicated.
  Then, on 16 November after the Assembly had been attempting to deal with urgent financial business, certain Representatives presented the Prime Minister with an ultimatum requiring immediate acceptance of their formula for Assembly reform, otherwise crowds gathered in central Nuku’alofa could not be controlled.  To avoid violence, the Prime Minister agreed, but it was too late, as rioters had already begun burning and looting.  The destruction of major buildings was unexpectedly extensive, and seems to have been as disquieting, even as demoralising, for the pro-Democracy Movement as it was for Government.  Indeed, the trauma of that one terrible day set back the cause of reform by nearly a year.

Tri-partite Committee

During 2007, a committee of the Assembly representing People’s and Nobles’ Representatives and Government considered specific proposals concerning the Assembly and Cabinet but was unable to finalise its deliberations, and it was clear that such a committee was not the best method of proceeding with major political reform.

Broader picture

Before picking up the story again with developments this year, it is important to view the broader picture of Government reform measures. These have addressed accountability, integrity and other governance standards.  Indeed, reform in government today means much more than questions like how many Representatives there should be in the Assembly and how they are chosen.  For example, the winds of change that are blowing ‘good governance’ around the globe have not spared Tonga.  The Tongan Government has responded in a number of ways, some of them quite radical when seen in the context of Tonga’s long history of comparatively little alteration to ways of doing things in the public sector.

An Anti-corruption Commissioner has been appointed under legislation directed at corruption in the public sector.
  This initiative will be strengthened by a Leadership Code, aimed at establishing standards of conduct for all leaders in the public arena – in both the Executive and the Legislative Assembly – with the referral of breaches of the Code to the Commission or the Courts, as the circumstances require. For the public service generally, comprehensive new legislation and regulations
 are in force, as is a Code of Conduct for Public Servants. An ombudsman-like office was created to enable citizens to complain against treatment, in government departments and quasi- government bodies and utilities.

A Judicial Services Commission has been established to advise on appointments and deal with complaints against the judiciary.

Note should also be taken of steps taken to rebuild social relationships torn asunder during the destruction of November 2006.  A Youth Diversion scheme was promptly introduced in an attempt to keep young people out of court. Adult diversion is also considered for lesser offences.  Legal aid has been set up through a new Community Law Centre.  
Government has responded to several non-political concerns expressed during the hearings conducted by the NCPR.  For example, a statute permitting dual citizenship has been passed by the House, and a policy has been adopted to amend the laws to increase women’s rights to land.
Contributions to reform by His Majesty King Siaosi V

King Siaosi (aged 60 this May) succeeded his father pursuant to the Constitution on 11 September 2006.  An initial public announcement as to his approach to reform was made on 26 September 2006, and relayed to the Assembly by the Prime Minister on 19 October 2006.  Further statements have issued on the occasion of His Majesty’s coronation this year.  The following summary is taken from press releases and public statements by the Lord Chamberlain and interviews with His Majesty – many of which are accessible on the Palace website and Matangi Tonga online.     
From the outset, the King has publicly expressed his support for political reform, cautioning that it should move at a deliberate pace.  He has declared himself willing to appoint as Prime Minister the person who has the support of the majority of the Assembly, and to appoint Ministers and allocate portfolios on the advice of the Prime Minister.
  He has said that this is a “binding precedent” and that he “…is voluntarily surrendering his powers to meet the democratic aspirations of many of his people”. The King added that, with certain exceptions, “…he will be guided by the recommendations of the Prime Minister of the day in all matters of governance”. 
  

Just how far His Majesty’s acceptance of advice might extend has not been spelled out, nor whether it already extends to the development of relevant constitutional conventions.  If conventions relating to the King acting generally on the advice of the PM and Ministers become established, it could be said that His Majesty would cease to be Head of Government, while retaining his uniquely Tongan role as supreme traditional leader – as Head of State.  In short, His Majesty has “…promised to hasten appropriate changes to the system of government in response to the democratic wishes of the people”.  It will be important to see whether his influence will be used to help persuade conservative Nobles and others who would retain the status quo.

Conventions of Cabinet Government

It is understood that the responsibilities of Cabinet Ministers under changing relationships between the King, Prime Minister, Cabinet and the Assembly will require fresh examination of matters such as the collective responsibility of Members, Cabinet confidentiality, preparation of papers for Cabinet, Privy Council and the Assembly, and special responsibilities in financial and legal matters – as well as relations with heads of departments and the Public Service.  A ‘Cabinet Manual’ has been drafted and is under consideration.  

Assessment of progress

It was plain by the end of 2007 that, although some real progress had been made, 
 both leaders and general public needed to be better informed on the issues, and that the public should be further engaged.  It seemed that a clear set of objectives was desirable, with a mandatory timeframe that would encourage all concerned to focus on the hard questions, and with an independent team to steer the process. 

Although Tonga’s political reform would not involve a wholesale examination or review of the entire vintage Constitution, it was felt that experienced people should be found and asked to dedicate themselves to the task of such reform as is necessary.  Tonga is not fortunate enough to have one of those marvellous agencies called ‘Law Reform Commissions’!
  
Constitutional and Electoral Commission
Earlier this year, Cabinet approved a proposal for a commission of five Tongan leaders to be appointed, from outside Cabinet and the Assembly, with the task of – 

· putting together the work already accomplished by the NCPR and the Tri-partite Committee, including the proposals and submissions they received, and the published statements made on behalf of the King;

· conducting further research, with assistance from acknowledged specialists;

· considering further written submissions from His Majesty, members of Cabinet and Assembly, and the public;

· convening public consultations; and

· making interim and final reports to Privy Council and Assembly, with draft legislation.

The Constitutional and Electoral Commission Act 
was passed by the Assembly and assented to by His Majesty on 23 July 2008.  In addition to the above outline, the Act contains other distinctive features.  

First, the Commission is required to be independent and will have its own Secretariat and Director.  To ensure focus, the Commission is provided with a list of 14 matters to enquire into, which may be augmented by the Privy Council or Assembly.  The list covers broad areas such as “The roles, functions, powers, duties of, and relationships between, the Monarch, the Privy Council, the Prime Minister and Cabinet” and “The electoral system”, and more specific issues such as “The appointment of the Prime Minister from the Legislative Assembly” and “The size and composition of the Cabinet”. 

Second, the Commission’s obligations to ensure that full consultation with the public takes place include a requirement to hold at least one meeting in each of the island groups (five localities), and a further duty to consider whether a Constitutional Convention should be held.  If such a Convention is considered advisable, the Commission must organise one, fund it, decide who attends (subject to stipulations in the Act), and take into account the views expressed, when writing its own recommendations. 

Third, The Commission has been given a strict timetable within which to make its interim and final reports – namely 5 months for the interim and 10 months for the final.  In order to encourage all concerned to work together consistently, whether pushing for reform or opposing it, Government has committed itself to having the substance of reform provisions passed into law by the end of 2010.

Conclusion

It does seem that, after nearly one and a half centuries of its own unique blend of political organisation, the time has come for Tonga to move towards more representative and responsible government. However, people who attach much significance to stability under the status quo are unlikely to agree to rapid conversion to the full Westminster model.  The next two years will be a testing time, which the present Government is approaching with determination, and realism.
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